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EXECUTI(?N VERSION 

UNITET) STATES DISTRICT CURT 
EASTERN DISTRICT OF PENNSYLVANIA 

IN RE MUSHROOM DIRECT 
PURCHASER ANTITRUST LITIGATION 

THIS DOC[JMENT RELATES TO: CASE NO.06-cv-Ob20 

SETT~.EMElV'~' AGREEMENT 

THIS SETTLEMENT AGREEMENT is made b~ and between Defendant Mario 
Cutone Mushroonn Co., Xnc.("Cutone") anti the Direct Purchaser Class Plaintiffs' counsel on 
behalf of Plaintiffs Wm. Rosenstein & Sotas Co.; M.L. Robert II, LLC; M. Robert Enterprises, 
Inc.; Market Fare, Znc.; arxd Associated Grocers, Inc, an their own behalf and as representatives. 
of the Direct Purchases Plainti~'f Class (defined below) (collectively "Direct Puxchaser Class 
Plaintiffs") (Cutone and the Direct Purchaser Class Plaintiffs collectively, tlx~ "Parties") in the 
consolidated Direct Purchaser Class Action in In Re Mushroom Direct Purchaser Antitrust 
Litigation, 06-cv-0620, pending i~. the United States District Cot~r~ ofthe Eastern District of 
Pennsylvania (the "Class Action"). Tlae p~~intiffs in the consolidated individual actions in In Re 
Mushroom Direct Purchaser Antitrust Litigation, 06-cv-062Q, E.D,~'a. aee not panties to this 
Se~lement Agreement. 

WHEREAS, Direct Purchaser Class Plaintiffs have alleged, among oche r things, 
that Cutone entered into an agreement to restrain grade with the Eastern Mushroarz~ Marketing 
Cooperative ("EMMC") asid certain of its members in violation of Sections 1 and 2 of'tkae 
Sherman ~1ct, 15 U.S.C. §§1, 2, and Section 7 of the Clayton Act, 15 U.S.C, § 1$, and caused 
Direct P~axchaser Class Plaintiffs to incur significant damages; 

WHEREAS, Cutone denies Direct Purchaser Class Plaintiffs' allegations of 
u~alawful conduct and characterizations fhereaf az~d has asserted defenses fio Direct Pueehaser 
Class Plaintiffs' claims; 

V~IF,REAS, Direct Purchaser Class Plaintiffs and Cutoile agree that flats 
SetCletr~ent Agreement sha1L n.ot ba deemed or construed to be an ad►x~ission ar evidence of any 
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'violation of any statute or Iaw or of airy ]iabil~ty or wrongdoing by Cutone ax o~ tl~e t~•uth of any 
of floe caaims ox allegations alleged in the Class Action or actions oonsolidated therein; 

WHEREAS, arm's length settlen~aent negotiations have taken place between 
counsel for Direct Purchaser Class Plainti~'fs and counsel for Cutone, and this Settlement 
Agreement, which sets forth all of the terms and conditions of the settlement between Cutone 
and Direct 1'urcl~aser Class Plaintiffs, both individually ar~d on behalf of the Direct ~'urchaser 
Class, has been reached, subject to the final approval of the Count; 

WHEREAS, Direct Furchaser Class Plaintiffs' counsel have concluded, after 
extensive discovery and investigation of the facts, and careful consideration of those facts and 
the applicable larv, tihat it would be in the best interests of the Direct Purchaser Cfass to enter into 
this Settlement Agreement in order to avoid the unce~~tairaties of litigation against Cutone, and to 
assure a benefit to the.Direct Purchaser Class and £u~~ther, that Direct Purchaser Class Plaintiffs' 
counsel consider the settlement set forth herein (the "Settlement") to be fair, reasonable, and 
adequate and in ~11e best interests of the Direct Purchaser Class; anal 

WHEREAS, Cutone has concluded, despite its belief that it is not liable for the 
claims asserted against it and has good defenses thereto, that it will enter into this Settlement 
Agreerraent solely to avoid the further expense, inconvenience and burden of this protracted 
litigatioxa, and thereby to put to rest this oontraversy, and to avoid the risks inherent in uncertain 
complex Litigation; 

NOW THEREF't~RE, it is agreed by the undersigned, on behalf of Cutone and the 
Direct Purchaser Class PlazntifFs, that the Class Action and all claims of the Direct Purchasers 
Class Plaintiffs be settled, compromised and dismissed on the merits and with prejudice as to the 
Released Party (defined belor~) and, except as hereinafter provided, without posts as to Direct 
Purchases Class Plai~atiffs o:r Cutoue, subject to the appra~val of the Court, on the follovvi~ag terms 
and conditions: 

1, Definitions. The following terms, as used in this Sattlam~nt Agreen7ent, have 
the fallowing meanings: 

a. "Direot Purchaser Class Plaini:iff's' Couinsel" shall refer to the law rirm of 
Garwin Gerstein &Fisher LLP. 

b. "Direct Purclxaserr Class" or "Class" shalt mean all persons and entities in 
the non-Western United States ~e~vho purchased fresh agaricus naush~ooms directly from are 
Eastern Mushroom Marketing Cooperative {EMMC) rner~ber ar aae of its alleged co-
canspirators or its owned ar controlled affiliates, agents, or subsidiaxies at any time between 
February 4, 2001 and August 8, 205. Foar group buying organizations and their members, direct 
purchasers are either: {1) members who have a significant or~vnership interest in or functional 
control aver their organizations; ar {2) if zaa nnamber has such interest or control, the 
organizations themselves. Tk~e Class excludes the EMMC, its .members and their parents, 
subsidiaries and affiliates. The non-Western United States refers to the following states vvhick~ 
were in t ae sip regions of the country which Direct Purehasar Class Plaintiffs claitx~ ware subject 
to the EM~VSC's pxzcing policies: Maine, New I3ampshixc, Vermont, Massachusetts, Rhode 
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Island, Connecticut, New York, Pennsylva~~xa, New jersey, Delaware, Maryland, Virginia, Noah 

Carolina, SaL~th Carolina, Georgia, Florida, Tennessee, Alabama, Mississippi, Arkansas, 

Louisiana, Wisconsin, Minnesota, Iowa, Kansas, Nebxaslca, Colorado, Oklahoma, Texas, Ohio, 

Missouri, Michigan, Indiana, Kentucky, West Virginia, Illinois and the District of Columbia. 

c. "Class Period" shall xneaaa the period from February 4, 2001 through 

August 8, 2005. 

2. Counsel for the undersigned agree to recarnmend approval of this Settlement 

Agreement by the Court and to undertake their best efforts, including all actions and efforts 

conter~xplated b~ this Settlement Agrreement and any other actions and efforts that zx~.ay be 

necessary or appropriate, by order of the Corxrt ox otherwise, to carry out the terms of this 

Settlement Agreement. The Settlement is coadationed on its approval by the Court. 

3. Following execution ~f t1~is Settlement Agreement, the Direct Purchaser Class 

Plaintiffs shall Ella with the Court a motion far prelilzlinary approval of the Set~lernent. The 

motion for preliminary approval shall request the entry of a pralim.inary approval order 

consistent with the terms of this Settlement Agreement. In the event Chat the Count preliminarily 

approves tl~e Settle~a~.ent, Direct Purchaser Class Plaintiffs shall provide Dxxect Purchaser Class 

members with notice o£ the Settler~nent by means of first class mail and publication notice 

puesuant to Rule 23 o~'ihe Federal Rules of Civil Procedure and any order of the Court governing 

notice, 

4. If the Court app~avas this Settlement Agreement, the Parties hereto shall 

jointly seek entry of an order and final judgme~zt: 

a. as to the Class Action a~zd each action consolidated therein, 

approving finally this settlement and its terms as being a fair, reasonable and adequate settlement 

as to Direct Purchaser Class Plaintiffs and the Direct Purchaser Class of claims against Cutone 

within the meaning of Rule 23 of the Federal Rules of Civil Procedure and directing its 

consummation pursuant to its terms; 

b. directing that, as to Cutone, xhe Class Action and each action 

consolidated therein be dismissed with prejudice at~d, except as provided for herein, without 

costs; 

c. reserving exclusive jurisdiction over the Settlement and this 

S~ttIement Agreement, including the administration and consurri.nnation of this Settlement; and 

d. determining pursuant to Fed.R.Civ.P. 54{b) that there is no just 

reason for delay and directing that the judgment of dismissal shall ba final and appealable, 

5. This Settlement Agreement shall become final and effective {"the Effective 

Date") upon the occurrence of all of the following three everts: 

(i) the Court Finally apprcovas it as required by I~ule 23(e) of the 

Federal Rules of Civil Procedure, 

.,3~ 
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(ii) t~~e Court enters a final judgment of dismissal with prejudice as to 
Cutone against all Direct Puxchaser Class Plaintiffs and other members of the Direct ~'urchaser 
Class who have nit timely excluded themselves from the Class Action, and 

(iii) the time for appeal from the Court's approval of this Settlement 
Agreement as described in (i) herea£ and entry of a final judgment as described in {ii) hereof has 
expired or, if appealed, approval of this Settlement Agreement and the final judgment have been 
af~rm.ed ix~ their entirety by the Court of last resort to which such appeal has been taken and such 
affirmance has beca:ia~e no longer subject to further appeal or review. 

6. Settlement ~'ayrnant to Direct Purchaser Class. Subject to the provisions 
herein, and in frill, complete ar~d ~n.al settlement of the Class Action, within 10 business days of 
the Coact granting Preliminary Approval of this Settlement Agraem~nt, Cutone shall pay 
$375,000 in settlement of the claims of the Direct Purchaser Class Plaintiffs and the Direct 
~'urchasar Class that they represent {the "Settle~xaent Fund"}. The money sha31 be paid to a3i 
escrow account that r~vili be established by Direct ~'ucohaser Class Plaintiffs' counsel, where it 
will remain until the Effective Date as defined in paragraph. 5, and all ii7terest earned will stay 
with the principal. 

7. In the event that th[s Settlement Agreement does not become final pursuant to 
paragraph 5, the Settlement Fund, including. an:y and all income earmad thereon, shall be returned 
to Cutane, anc! any release or covenant not to sue pursuant to paragraph 11 below shall be of no 
force ar eF~ect. 

8. Direct Purchaser Class Plaintiffs and the other members o~`the Direct 
Purchaser Class who have not timely excluded themselves from the Class Action shall look 
solely to tie Settlement Fund far settlertaent and satisfaction against Cutane of all claims that are 
released hereunder. 

9. The Direct Purchaser Class ~'laintiffs and their counsel may be reimbursed 
aid indetnni~ed solely out of the SetClexnent Fund for litigation expenses related to the costs of 
notice of this Settlement to Direct Purchaser Class members and the administration of the 
Battlement Fund. Cutone shall not be liable for any costs, or fees or expenses of any of Direct 
Purchaser Class Plaintiffs' respective attorneys, experts, advisors, agents and repxesex~tatives, but 
such costs, fees and expenses as approved by the Court shall be paid out of the Settlerneat Fund. 
In no event shall Cutane have any liability with respect to the giving of notice of this Settlement 
to Direct Purchaser Class members, including, but nc~t lirtxited to, the expenses and cast of such 
notice. 

10. After this Set~lemant Agreement becannes final pursuant to the provisions of 
paragraph S herei~a, counsel for Direct Purchaser Class Plaintiffs may seek approval from the 
Court to use the Settlement fund to pay expenses and/or fees. Disbursements for litigation costs 
and expenses o£ distrib~tian and administration of the Settienient Fund may be zazade from the 
Settlement Fund from time to time with approval of the Court. In no event shall Cutane have 
any liability or responsibility with respect to the distribution and admAnistration of the Settlennent 

-4-
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Fund, including, bait not limited to, the costs and expenses of such distribution and 
administration, 

11. Release, In return fax tlae consideration described in paragraph G above, upon 
this Settlement Agreement becoming final, Cutone and its present and foamer parents, principals, 
limited and general partners, affiliates, s~ibsidiar~es, divisions, stockholders, officexs, directors, 
employees, agents, attorneys and any of their legal representatives (and the present and former 
limited and general partners, parents, affiliates; subsidiaries, divisions, employees, of~ce;rs, 
directors, agents and legal representatives of each of the foregoing) and the predecessors, heirs, 
executors, adraai~nistratars, successors and assigns of each such entify ox individual (the "Released 
Party") shall be released and forever discharged from all manner of clainns, demands, actions, 
suits, causes of action, damages whenever incurred, liabilities of any nature whatsoever, 
including costs, expenses, penalties and attorneys' fees, known or unknown, suspected or 
unsuspected, in law or equity, that any plaintiff or any other member at members of the Direct 
Purchaser Class who have not timely excluded thennselves from the Ciass Action against the 
Released Party, ever had, now has, or hereafter can, shall ox nnay have, directly, representatively, 
derivatively or in any other capacity, arising out of any conduct allagecl or which could have 
been alleged in any action by any plainti££ consolidated in In Re Mushroom Direct Purchaser 
Antitrust Litigation, O6-cv-0620, E,D.Pa. relating to the purchase of musheaa~xas, prior to the date 
hereof (the "Released Claims"). 

Specifically excluded fram the release axe any other Defendant in this action or its 
present and former stockholders, officers, direetars, employees, agents, attorneys and any of their 
1ega1 representatives (and their predecessors, heirs, executers, administrators, successors and 
assign}. 

The Released Party covenanfis and agrees that k~ereaft~r, it shall not assert the release 
described herein to eliminate claims, iF any, by a purchaser for conduct that is unrelated to the 
conduct alleged in any of the complaints Gansolidated in In Re Mushroom Direct Purchaser 
Antitrust Litigation, 06-cv-0620, E.D,Pa., that may have arisen, arose or may arise in tla0 normal 
course of business (e.g. claims related to the quality of mushrooms purchased). 

12. Xf the Court declines to approve this Settlanner~t Agreement, or i~' such 
approval is madi~ed or set aside on appeal, or if the Court does not enter the final judgment in 
substantially the fornr~ described in paragraph 4, or if the Court ~ntees the final judgment and 
appellate review is sought, and o11 such review, such final judgment is reversed and the court ox~ 
remand does not affirm the ap~a~oval of this Settlement Agreement, then tk~is Settlement 
Agreement shall be canceled and terminated, and shall become null atZd void upo~a the election of 
any party. A cnadif"icatian or reversal on appeal of any amount of Direct Purck~aser Class 
Plaintiffs' Counsels' fees aa~.d expenses awarded by the Court from the Settlement Fund sha11 ~.ot 
be deemed a modification of all or a part of the terms of this Settlement Agreement or such final 
judgment. 

13. In the event that the Settlement does not become final in accordance with the 
~ernrzs hereof, then this Settlement Agreement shall be of no force ox effect and, in any event, the 
parties hereto agree that this Settlement Agreement whether ox not it shall become final, and any 

6.~ 
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and all negotiations, documents and discussions associated with it shall be without prejudice to 
tl~e rights of any party, shall not be deemed or construed to be an admission or avidence of any 
violation of any statute or law of any liability or wrongdoing by Cutone ox of the truth of any of 
the elai~xas or allegations contained in the complaint or any other pleading, and evidence thereof 
shall not be discoverable or used directly o~ indirectly, in any way, whether in the Class Actzaz~ 
or in any other action or proceeding. Cutone expressly reserves all of its rights i£ floe Settlement 
does not beco ~xxe final in accordance with the ter,rz~s of this Settlement Agreement, 

1~, This Settlez~ent Agreement shall be bindz~g upon, and inure to the benefit of, 
the successors and assigns of the parties hereto and to the Released Party to the extent permitted 
by Iaw. without limiting the generality o;f the foregoing, each and every covenant and 
agreezne~.t herein by Direct Purchaser Class Plaintiffs and their counsel shall be binding upon all 
mennbers of the Direct Purchaser Class and their assigns to the extent permitted by law. 

1S, This Sat~le~ent Agreement contains an antiea, complate, and integrated 
statement of each and every teran and provision agreed to Uy and among the parties. This 
Settlement Agreement shall not be modified in any respect except by a v~rriting executed by all 
the parties hereto. 

16. None of the parties hereto shall be considered to be the drafter a~'t~is 
Satt~atnent Agreement ar any provision hereof for the purpose of any statute, case Iaw or rule of 
interpretation ax co;nsteuction that would ar might cause any p~;rovision to be construed against the 
drafter hereof. 

1'~. All terms of this Settlement Agreement shall be governed by and interpreted 
according to the substantive lames of the state of New York without regard to its choice of law or 
conflict of laws principles. 

18. Cutane and the Class hereby irravacably subzxzit to the exclusive jurisdiction 
of the United States District Couxt for the Eastern District of .Pennsylvania, for any suit, action, 
proceeding or dispute arisizxg out of or relating to this Settlement Agreement or the applicability 
of this Settlement Agreerneat. 

19. No Ad~issian. The Parties acltnowledge that the Settlement is a compromise 
of disputed claims and not an admission of liability and that the Settlement and all the documents 
and ail the facts related thereto will not be adr~nissible against the Parties except in connection 
with any dispute related to enfarcernent o£the SettlernenC itself. 

20. Nothing in this Settlement Agt'eement shall be deemed to caafer any rights ox 
benefits, or impose any obligatiarls, an amy person other than the membaxs of the Direct 
Purchaser Class and Released Panty. 

21. Counterparts. This Set~ter~aent Agreement may be executed in separate 
counterparts, which together shall ba deemed to be one instrument. Signatures transmitted from 
t'acsirnile or other electronic means shall be considered as valid signatures as of the date hereof. 
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22. Subject to the provisions of Paragraphs 11 and 12, each member of the Direct 
Purchaser Class expressly waives and releases, upon the Settlement Agreement becoming fia~al, 
any and all provisions, rights and benefits conferred by California Civil Code Section 15}2, 
which reads: 

Section 1542. General Release; extent. A genera] release does not 
extend to claims that the creditor or releasing party does not know 
or suspect to exist in his or her favor at the time of executing the 
release and that, if known by him or her, would have materially 
affected his or her settlement with the debtor or released party. 

oc by any law of any state oc territory of the United States, or principle of common law, which is 
similar, compa►•able or equivalent to California Civil Code Section 1542. 

23. The waiver by any Party of any breach of this Settlement Agreement shall not 
be deemed or construed as a waiver of any other breach, whether prior, subsequent or 
contemporaneous, of this Settlement Agreement. 

24. This Settlement Agreement constitutes the entire agreement among and 
between the Parties. This Settlement Agreement shall not be modified in respect except by a 
writing executed by all the Parties. 

By:~j/~---' 
Bruce E. Gerstein, Esq. 
Jonathan M. Gerstein, Esq. 
Garwin, Gerstein &Fisher, L.L.A. 
88 Pine Street, lOt~' Floor 
New York, NY 10005 
(212) 398-0055 
bgerstein@garwingerstein.com 
jgerstein@garwingerstein.com 

Lead Counsel for lass Plaintiffs 

By: ~ ~ —

Joel . F'shbein 
Litc ld Cavo LLP 
1515 Market Street, Suite 1220 
Philadelphia, PA 19102 
(215) 999-5771 
fishbein@litchfieldcavo.com 

Counsel for Mario Cutone Mushroom Co., Inc. 
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