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UNITED STATES DISTRICT COURT  

DISTRICT OF MASSACHUSETTS 

 

 

In re: NEXIUM (ESOMEPRAZOLE) ANTITRUST 

LITIGATION 

 

MDL No. 2409 

Civil Action No. 1:12-md-02409-WGY 

This Document Relates To: 

 

All Cases 

 

 

 
PLAINTIFFS’ MOTION FOR REIMBURSEMENT OF EXPENSES, 

PAYMENT OF ADMINISTRATION AND NOTICE COSTS, AND AWARDING 

INCENTIVE AWARDS TO THE CLASS REPRESENTATIVES FOR  

THE DIRECT PURCHASER CLASS AND END-PAYOR CLASS 

 

For the reasons set forth in the accompanying memorandum of law and the Declarations of 

Lead Counsel for the Direct Purchaser Class, Bruce E. Gerstein, David F. Sorensen, and Thomas 

M. Sobol and accompanying papers and declarations; Scott E. Perwin, Monica L. Rebuck, and 

Moira Cain-Mannix for the Individual Retailer Plaintiffs; Kenneth A. Wexler for the End-Payor 

Class; and Michael Rosenbaum of Berdon Claims Adminstration LLC as Escrow Agent,  

Plaintiffs1 respectfully move this Court for an order, subject to the finality of Plaintiffs’ respective 

Settlement Agreements with Teva:  

                                                 
1 “Plaintiffs” are, collectively (a) American Sales Company, LLC, Meijer, Inc. and Meijer 

Distribution, Inc., Value Drug Company, Burlington Drug Company Inc., and Rochester Drug 

Co-Operative, Inc. on behalf of themselves and the certified Direct Purchaser Class (collectively, 

the “Direct Purchaser Class”); (b) United Food and Commercial Workers Unions and Employers 

Midwest Health Benefits Fund, Allied Services Division Welfare Fund, Fraternal Order of Police 

Miami Lodge 20 Insurance Trust Fund, New York Hotel Trades Council & Hotel Assoc. of New 

York City, Inc. Health Benefits Fund, Laborers International Union of North America Local 35 

Health Care Fund, International Brotherhood of Electrical Workers Local 595 Health and 

Welfare Fund, Laborers International Union of North America Local 17 Health Care Fund, 

International Union of Machinists and Aerospace Workers District No. 15 Health Fund, 

Michigan Regional Council of Carpenters Employee Benefits Fund, and A.F. of L-A.G.C. 

Building Trades Welfare Plan on behalf of themselves and the certified End-Payor Class, 

(collectively, the “End-Payor Class”); (c) CVS Pharmacy Inc., Rite Aid Corporation and Rite 

Aid Hdqtrs Corp., The Jean Coutu Group (PJC) USA, Inc., Maxi Drug, Inc., d/b/a Brooks 
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a. reimbursing $3,655,083.31 (three million, six hundred fifty-five thousand, eighty-

three dollars and thirty-one cents) to Direct Purchaser Class Plaintiffs’ counsel for 

expenses incurred in the prosecution of this case through trial; 

b.  reimbursing $2,665,627.36 (two million, six hundred sixty-five thousand, six 

hundred twenty-seven dollars and thirty-six cents) to Individual Retailer Plaintiffs’ 

counsel for expenses incurred in the prosecution of this case through trial; 

c. reimbursing $2,563,288.86 (two million, five hundred sixty-three thousand, two 

hundred eighty-eight dollars and eighty-six cents) to End-Payor Class Plaintiffs’ 

counsel for expenses incurred in the prosecution of this case through trial; 

d. paying $4,443.80 (four thousand four hundred forty-three dollars and eighty cents) 

to cover the unpaid Direct Purchaser Class notice expenses incurred in connection 

with the Teva Settlement; 

e. paying $1,500.00 (one thousand five hundred dollars) to cover the unpaid annual 

escrow fee incurred in connection with the Teva Settlement; 

f. paying $1,479,423.04 (one million, four hundred seventy-nine thousand, four 

hundred twenty-three dollars and four cents) to cover the End-Payor Class 

administrative and notice expenses associated with this litigation and the Teva 

Settlement; 

g. awarding incentive awards of $50,000.00 (fifty thousand dollars) to each of the five 

Direct Purchaser Class Representatives: (1) American Sales Company, LLC; (2) 

Meijer, Inc. and Meijer Distribution, Inc.; (3) Value Drug Company; (4) Burlington 

                                                 

Pharmacy and Eckerd Corporation, Walgreen Co., HEB Grocery Company LP, Safeway Inc., 

SuperValu, Inc., The Kroger Co., and Giant Eagle, Inc. (collectively, the “Individual Retailer 

Plaintiffs”). 
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Drug Company Inc.; and (5) Rochester Drug Co-Operative, Inc., from the proceeds 

of the Teva Settlement Fund allocated to the Direct Purchaser Class; and  

h. awarding service awards of $5,000.00 (five thousand dollars) to each of the ten 

End-Payor Class Representatives: (1) United Food and Commercial Workers 

Unions and Employers Midwest Health Benefits Fund; (2) Fraternal Order of Police 

of Miami Lodge 20, Insurance Trust Fund; (3) New York Hotel Trades Council & 

Hotel Association of New York City, Inc. Health Benefits Fund; (4) Laborers 

International Union of North America Local 35 Health Care Fund; (5) International 

Brotherhood of Electrical Workers Local 595 Health and Welfare Fund; (6) 

Laborers International Union of North America Local 17 Health Care Fund; (7) 

International Association of Machinists and Aerospace Workers District No. 15 

Health Fund; (8) A.F. of L. – A.G.C. Buildings Trades Welfare Plan; (9) Michigan 

Regional Council of Carpenters Employee Benefits Fund; and (10) Allied Services 

Division Welfare Fund, from the proceeds of the Teva Settlement Fund allocated 

to the End-Payor Purchaser Class; 

from the proceeds of the Settlement Fund with Teva Pharmaceutical Industries Ltd. and Teva 

Pharmaceuticals USA, Inc. (“Teva Settlement Fund”).2   

 The balance in the Teva Settlement Fund as of September 9, 2015 is $24,004,760.83 

(twenty-four million four thousand seven hundred sixty dollars and eighty-three cents).      

The Direct Purchaser Class and End-Payor Class have separately moved for final approval 

of their respective settlements with Teva.  See ECF Nos. 1558, 1565.3    

                                                 
2 The Teva Settlement Fund includes all interest earned since deposit of the Settement Fund 

Amount of $24,000,000.00 (twenty-four million dollars).  See Rosenbaum Decl.  

3 The End-Payor Class previously moved for service awards to Class Representatives from 
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Teva takes no position on this motion.  A proposed order granting these requests 

accompanies this Motion. 

Dated: September 28, 2015 Respectfully submitted, 

 

/s/ Bruce E. Gerstein   

Bruce E. Gerstein 

Joseph Opper 

Elena Chan 

Ephraim R. Gerstein 

GARWIN GERSTEIN & FISHER LLP 

88 Pine Street, 10th Floor 

New York, NY 10005 

Tel: (212) 398-0055 

Fax: (212) 764-6620 

bgerstein@garwingerstein.com 

jopper@garwingerstein.com 

echan@garwingerstein.com 

egerstein@garwingerstein.com 

David F. Sorensen 

Daniel Simons 

Ellen Noteware 

Caitlin G. Coslett 

Nicholas Urban 

BERGER & MONTAGUE, P.C. 

1622 Locust Street 

Philadelphia, PA 19103 

Tel: (215) 875-3000 

Fax: (215) 875-4604 

dsorensen@bm.net 

dsimons@bm.net 

ccoslett@bm.net 

nurban@bm.net  

 

Co-lead Counsel for the Direct Purchaser 

Class 

                                                 

the amount of the Teva Settlement Fund allocated to the End-Payor Class on September 9, 2015.  

ECF No. 1562.   
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Thomas M. Sobol, BBO No. 471770 

David S. Nalven, BBO No. 547220 

Kristen A. Johnson, BBO No. 667261 

HAGENS BERMAN SOBOL SHAPIRO LLP 

55 Cambridge Parkway, Suite 301 

Cambridge, MA 02142 

Tel: (617) 482-3700 

Fax: (617) 482-3003 

tom@hbsslaw.com 

davidn@hbsslaw.com 

kristenj@hbsslaw.com 

 

Liaison Counsel and Co-lead Counsel for 

the Direct Purchaser Class 

 

 

/s/ Kenneth A. Wexler   

Kenneth A. Wexler 

Bethany R. Turke 

Justin N. Boley 

WEXLER WALLACE LLP 

55 W. Monroe Street, Suite 3300 

Chicago, IL 60603 

Tel: (312) 346-2222 

Fax: (312) 346-0022 

kaw@wexlerwallace.com 

brt@wexlerwallace.com 

jnb@wexlerwallace.com 

Steve D. Shadowen 

HILLIARD & SHADOWEN LLC 

39 West Main Street 

Mechanicsburg, PA 17055 

Tel: (855) 344-3298 

steve@hilliardshadowenlaw.com 

Anne Fornecker 

HILLIARD & SHADOWEN LLC 

919 Congress Ave., Suite 1325 

Austin, TX 78701 

Tel: (512) 322-5339 

anne@hilliardshadowenlaw.com 

Jayne Goldstein 

POMERANTZ LLP 

1792 Bell Tower Lane 

Suite 203 
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Weston, FL 333326 

Tel: (954) 315-3454 

jagoldstein@pomlaw.com 

J. Douglas Richards 

Sharon K. Robertson 

COHEN MILSTEIN SELLERS & TOLL, 

PLLC 

88 Pine Street, 14th Floor 

New York, New York 10005 

Tel: (212) 838-7797 

Fax: (212) 838-7745 

drichards@cohenmilstein.com 

srobertson@cohenmilstein.com 

 

Co-Lead Counsel for the End- 

Payor Class 

Glen DeValerio  

BERMAN DeVALERIO 

One Liberty Square 

Boston, MA 02109 

Tel: (617) 542-8300 

Fax: (617) 542-1194 

gdevalerio@bermandevalerio.com 

 

Liaison Counsel for the 

End-Payor Class 

 

/s/ Scott E. Perwin   

Scott E. Perwin  

Lauren C. Ravkind  

Anna T. Neill  

KENNY NACHWALTER P.A. 

1100 Miami Center 

201 South Biscayne Boulevard 

Miami, FL 33131 

Telephone: (305) 373-1000 

sperwin@knpa.com 

lravkind@knpa.com 

aneill@knpa.com 

 

Attorneys for Walgreen Plaintiffs 
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/s/ Moira Cain-Mannix   

Bernard D. Marcus 

Moira Cain-Mannix 

Brian C. Hill 

Erin Gibson Allen 

MARCUS & SHAPIRA LLP 

One Oxford Centre, 35th Floor 

Pittsburgh, PA 15219 

Telephone: (412) 338-3344 

E-mail: bdm@marcus-shapira.com 

E-mail: cain-mannix@marcus-shapira.com 

E-mail: hill@marcus-shapira.com 

E-mail: jdm@marcus-shapira.com 

 

Attorneys for Giant Eagle, Inc. 

 

/s/ Monica L. Rebuck   

Monica L. Rebuck 

HANGLEY ARONCHICK SEGAL PUDLIN 

& SCHILLER 

4400 Deer Path Road, Suite 200 

Harrisburg, PA 17110 

Tel: (717) 364-1007 

E-mail: mrebuck@hangley.com 

 

Barry Refsin 

HANGLEY ARONCHICK SEGAL PUDLIN 

& SCHILLER 

One Logan Square, 27th Floor 

Philadelphia, PA 19103 

Tel: (215) 568-6200 

E-mail: brefsin@hangley.com 

 

Attorneys for Rite Aid and CVS Plaintiffs 
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CERTIFICATE OF SERVICE 

I, Bruce E. Gerstein, hereby certify that I caused a copy of the foregoing to be filed 

electronically via the Court’s electronic filing system.  Those attorneys who are registered with 

the Court’s electronic filing system may access these filings through the Court’s system, and 

notice of these filings will be sent to these parties by operation of the Court’s electronic filing 

system. 

Dated: September 28, 2015 

 

/s/ Bruce E. Gerstein  
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